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SHARP, W., J.
Thepersonal representativeof theestateof LindaNobleappealsfollowingajury trid inwhichthe
defendants, PatriciaSarkar, M.D., and The Groupfor Psychiatry, Psychology and Socia Serviceswere
found to benot liablefor LindaNoble'ssuicidein amedical malpracticecase. The appellant's primary

argument onappeal isthat thetrial court erredinexcluding theopinion of hisexpert witness, Dr. Sharp,

that had Dr. Sarkar recommended hospitalizationwhen Lindacameto seeher, or had she prescribed other



stronger anti-psychotic medications, Lindawould havefollowed her recommendationsand would not have
committed suicide. Under the circumstances of this case, we affirm.

The facts giving riseto this case are that Linda, while visiting her parentsin Florida, became
sufficiently mentally distressed that her mother arranged an appointment with Dr. Sarkar, apsychiatrist.
Dr. Sarkar, who had never seen Lindabefore, wastold Lindahad suffered from manic depression for
some years and had been taking various medications. Lindatold her shefelt at that time "alittle bit"
suicidal. Dr. Sarkar gaveher aone-week supply of Prozacinalow doseand aprescriptionfor Lithium.
She arranged an appointment for Linda the following week. Linda committed suicide the following day.

Weagreewith appelant that neither theFrye' test nor the Daubert test? whichwerearguedtothe
trial judgeaspotentially excluding such expert opiniontestimony wererelevant. Floridacourtsstill apply
the Fryetest in determining the admissibility of scientific evidence, asthe Florida Supreme Court has
declinedto apply thetest announcedin Daubert. Flanaganv. Street, 625 S0.2d 827 (Fla. 1993); Poulin
v. Fleming, M.D., 782 So.2d 452 (Fla. 5th DCA 2001).

The purpose of the Fryetest isto guarantee the reliability of new or novel scientific evidence
throughitsgeneral acceptanceby therel evant scientificcommunity. Brimv. Sate, 695 So. 2d 268, 272
(Fla. 1997). Most expert testimony isnot subject to theFryetest. See Flanagan v. Sate, 586 So. 2d
1085, 1109-1111 (Fla. 1 DCA 1991)(Ervin, J., concurringin part and dissenting in part), approvedin
part, 625 So. 2d 827 (Fla. 1993), disapproved in part, Sate v. Jones, 625 So. 2d 821 (Fla. 1993).

Pureopinion testimony doesnot haveto meet the Fryetest becauseit isbased ontheexpert’ spersonal

! Fryev. United Sates, 293 F. 1013 (D.C. Cir. 1923).
2 Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).
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opinion. Flanagan at 828. Webelievethat Dr. Sharp’ stestimony was pure opinion testimony and did
not have to meet the Fryetest. See Westerheide v. Sate, 767 So. 2d 637, 657 (Fla. 5" DCA 2000),
review granted, 786 So. 2d 1192 (Fla. 2001) and cases cited therein.

However, defensecounsa aso argued bel ow that Dr. Sharplacked asufficient basisfactualy and
otherwiseuponwhichtoformulatean opinionthat had Dr. Sarkar recommended hospitalization of Linda
Noble, she would haveacceptedit, and not committed suicide. Apparently Dr. Sharp wasnot acquainted
withthedepositionsgiven by LindaNoble'shusband that shewasfearful of being hospitalized and made
himpromisenot to hospitalizeher. Infact, that fear wasoneof thereasonssheoptedtoleavetheir home
andvisit her parentsinFlorida. That lineof testimony had beenruledinadmissblepretrid, pursuant tothe
appellant's motion in limine.

Thetria judge apparently determined that since he had barred the defense from presenting
testimony concerning LindaNoblesfear of hospital's, he should a so bar appellantsfrom presenting, through
opiniontestimony, that shewoul d haveaccepted hospitaization. Thereisasort of justiceinthisconsistency
and symmetry. Hadthetria judgeallowed Dr. Sharptosotestify, it would clearly havebeenerror not to
permit the defenseto present itscontrary evidence by way of defense. Had the defense been permitted
to presentitsevidenceasadefense, thenit would also have been error not to haveallowed Dr. Sharpto

testify to the contrary by way of rebuttal.®

3 90.702. Testimony by experts.

If scientific, technical, or other specialized knowledgewill assist the
trier of factinunderstanding theevidenceor indetermining afactinissue,
awitnessqualified asan expert by knowledge, skill, experience, training,
or education may testify aboutitintheformof an opinion; however, the
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Inany event, it appearsfromtherecord presented to thiscourt that Dr. Sharp was permittedto
testify by way of expert opinion, insupport of theessential elementsof theappel lant'smal practicecase.*
Hetestified that Dr. Sarkar madeaninadequate assessment or evaluation of LindaNoblewhichledtoan
inadequate management plan. He testified that had an adequate evaluation been performed and an
adequate treatment plan been formulated, they would have, within a reasonable medical certainty,
prevented LindaNobl€e'sdeaththefollowingday. Hediscussedin particular why Dr. Sarkar'sevaluation
wasfaulty, and testified that based on an adequate diagnos s, she should haverecommended hospitaization
or placed Lindaon stronger anti-psychoticdrugs. Hewasa soalowedtotestify that it washisexperience
that patientsgenerally accept treatment; i.e., hospitalization when recommended. 1nconclusion, hewas
allowed to testify:

Lindacamefor helpand | firmly believethat if adequate help had been
providedthat it would have madeacritical difference, whichinthiscase,

would have been life-sustaining.

AFFIRMED.

GRIFFIN and PLEUS, JJ., concur.

opinion is admissible only if it can be applied to evidence at trial.

“ A digtinction existsbetweenfactual evidenceor testimony and opiniontestimony and asagenerd
rule, factual evidence cannot be rejected unless it is contrary to law, improbable, untrustworthy,
unreasonable or contradictory. Wallsv. Sate,, 641 So. 2d 381, 390 (Fla. 1994); Brannenv. State, 114
S0. 429 (Fla. 1927). Opinion testimony is not subject to the same rule. Walls; Brannen.
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